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Plaintiff Frank Ikguiui,  fbmwr  chief  financiai  officer of defcadaq

Rite  Aid Corporation (“Rhe  Aid”  or the Yompmy”), filed t&s  action fq;r

advancement,  plmilmt  t o  E%stion  14s(k)  o f  the  D e l a w a r e  Generql

Corpozation  Law, again&  Rise  Aid QPI  July 28,2003.  Defcadant  mmvcr#d

and filed a counterclaim seeking  mpaymcnt  of the amounts prehuman

advamcdtoBergonzi.  Puxihgb~$kmthisC!ourtarettbEplaintigsmotio&

to expcditc  the instantpraceediagls  and dhiss  the counterclaim. I

I
I, BACKGROUND ,

Begirming  in late 1999, Rite Aid and many of its officers aid

directora,  inclnudinp;  l3cqpt& becaine  u&roiled  in numerous  proceed&s

sma  the  company’s iacc&ag  practices. These  proceedings

imhde a SEC inva a gmndjury  investigation, a derivative actkmjin

Delaware, and a civil suit in Pennsylvania Bergonzi retained  O’Mchmy  &

paElg#pb  (1) ptuvib:



c o r p o r a t i o n  the expenses  i ncu r red  defending  any such j
proceed@ in advauce  uf its final disposition; provi&d, I
however, that if the General Corporatioa  Law mqires,  the
paymntofsuchucpefkm..  . &all  be made only upon delivery

;
1

totbeco~~~ofaa~~...torepayallam~~so j
advanced if it shall ultimately be dctmnined that such dire&or
moffice&notentitledtobeimkmGIW..,.’

i
I’

Paragraph(2)ofSectionBprovideathatifaclaimuuderpamgraph(I)ian@t

t
I paid within thirty days, the officer or director may bring suit against tI$eI

corporation to recover the unpaid amount. Pamgraph  (2) also states: ;I

It shall be a defense to any such action (other than an action I 1
brought to enforce a claim for expenses  incurred  in defending ;
any ptvmxdhg  in  advance of its final disposition  where the i
fquiredundertalcin~ifanyisrequim&hasbcemtenderedto  4
the cmpomiotl)  that the [ofikcr or  director] has not met the
standards of conduct which mabe  it permissible under the i
General Coqxmion  Law k the ccqmation to indemnify the
[officer or ditector]  fbr the amount  claimed. . . .2

;

i

The language ‘Yinal  dispositid  and ‘Wtimateky bc determined” foUna/ia//I
Article Tenth minor the ianguage  used in 10 Del. C !j 145(e).

!
hrrsuant  to Article Tenth  li3qpzi  was sent two “fomrs  /of

under?&@”  by Rite Aid’s general counsel that he was required to sign “I& a
i

condition to advancing exlIMzme&‘j T h e  first f a r m ,  eqed
I

“UNDERTAKING FOR AJWANCEMENT  OF EXPENSES” bo+d



Bergonzi  to repay monies advanced Wit shall uhimately  be dtiexmined  that

1 am not entitled  to be indemnified  by the Corporation as authorized  &y

section 14Y6 The second  form rcsembliug  a cover letter, bound Bergonki

to repay amounts advanced “in tic  event that a court of competent

jurisdkticm  nltimately  d&en&es  in a final judgment that 1 am not entitled

to indemnification.“5 Followiq  Bergoti’s  execution of both forms, t&

Company prowAd to advance him  money to aid in his defense.

On June 21,2002,  a Feral grand  jury indicted Bergonzi  and ohEd,

accusing them of having engaged in a crimhal  conspiracy to defraud R&e

Aid. The indictment alleged the &t&et-ate filing of fhlse  fmanchl

statements and the creation of fhudulwit employment agreements that

purportEd  to obligate the Company to pay certain employees, incl~dip~

Bcrgonzi mSms of d&us upon termination of their  employment with the

Company. On June 5,2003,  Bergoh  pied  guilty  befq the United St&s

lSXshict  Cmrt for the We IXstrkt  of Pennsyhnia  to the lead cozrmt h3f

3



Bergwzi  admitted under oath to debrate falsification of the Company’s

financial sbtements  and receiving a f?audulently  backdatod empioymedt

agreemunt  pqorting to grant him millions of dollars. The court  accepted

Bergonzi’s  guilty  plea as k..nowingly and voluntarily made.

Foilowing  Bcrgonzi’s  guilty plea, Rite Aid’s Board of Directors

decided that Bergonzi  was not entitled  to indemnification, notified Berg-

that it would no longer  advance the costs of his def-, and demand&l

repayment (pursuant to the under&king)  of money the Company had

previously advanced cm his behalf. Later, Bergonzi filed this action fbr

advancement.

lL ANALYSIS

A. Mdim  to  l3idss  Rite Aid’s Counterclaim

site Aid’s counterclaim asserts that Bergonzi’s  guilty plea term&&d

anyrighthehadto zuhmcement  or indemnification u.n&r  the Company’s

Certificate  of hwxpor&~  the undertakings  signed by Bwgond,  and :I0

X3&  C’. 4 145. Beqonzi  argues  that the counterclaim is not ripe because~an

ultimate -on of his right to advancement has yer to occur and,  in

fact, cannot occur b&ore  a final diapwition  of the  proceetigs.

Article Ten& of Rite Aid’s charter provides Bergonzi  with tie

contract right to advancement lx&m a final disposition of the criminal

4



.

.

pK%eedings, Ekrgonzi  has pled guilty, hut he still must test@  in  a related

pmceeding  pursuant to his plea agreement. Berpmzi’s  use a5 B witness will

impact whether the goverumeat  gives  him a favorable sentenciq

recommendation. It appears, as 8 practical matter, that the proceedings  ba\ie

not reached their fina dimitim hxieed,  there is Lklawrrre Supreme Cow

and United  States Supreme court:  authority  that the entry of a guilty plq,

As Bergunzi  is  entitled to advancement until  a final disposition of tie

proceedings, and as the procecdiug~  have not yet reached a ftnal ciispositioa,

Bergunzi  has a presently enforceable right to advan-t.. Advancement 5s
. .

a right that the Supreme  Court has recoguized  as distinct from  the right $c?

director lexecuted  an agreement that closcfy tracks  the Ianguage  of the

director was entitkd b advanceateot  of expenses to defend against a law+t

brought by &he  oompaay its&I9  The Suprsme  Court found that the “ultimtrtc

dekdtiun” that the former ditactor  was nut entitltxl  to indemnificat@u

-I



.

WaSrequirwftUmaketo~~ went of &igatian  expenses (22,

he was rapired  to repay the money ifbe was not entitled  to indemnificatioxi)

anddidnotlimitthefo~dirrxtor’srighttothrrseadvancesinitially.’D  i

Rite  Aid attempts to avoid C&&l  by arguing that Bergonzi’s  g&y

plea prew@3 a unique  cixumstance and should  cox&itute  an ‘Wimak

tf deter&ation”  that Bergunzi  is not entitkd to indcmnificatio~triggcr@

the obligation to spay the advanced expenses (aud  cutting off the right io

future  advancements). Rite Aid’s argument that the guilty piea constitu~s

an ultimate detcrmk&on of Bergoti’s  right  to advancement must f$l,

however, under the ploia  terms of the w&xt&ing  drafkd hy Rite Aid wd

signed by Bcrgunzi.

Rite Aid provided Bergoti  with an undertaking  that bound him to

repay amounts advanced “in the event that a court of competent jurisdkti~n

ukimately  cker&kes  in a fkaI judgment that I 8123 13M  mtitbd Ito

pedkatcs  before  a n  ukimate  dctenninatiaa  o f  3eqo11~Ps  r i g h t  ;b



,

.

entitlement  to indemnification. Second, a court must have  cornpet+

jurisdiction to determine w&lxx  Bergonzi is entitled to indemnif~c$

And third, the detennina tiun  must take the form of a final judgmen%.

; wonzi’s  guiity  pba does not satisfy these conditions. After  Bergonzi  pttd
I.t
t guilty,  the Middle District of Pennsylvania made no findings regardixig

Bergonzi’s  entitlement  to kiemnifkatbn  under D&ware  law. The co+

merely accepted Bergonzi’s  plea. Moreover, that proceedi hi&  nbt

reached &al  judgment since Bergonzi stiIl  awaits sentencing.‘2  Again, R$e

Aid could have (and perhaps should have) drafbd this  provision dif%entQ,

but simply did not.

Regardless of whether  the g&y plea is actwl~y  an ulti?IUte

determination  of Bergonzi’s  right to  indemniW&m, Rite Aid’s AMe

Tenth f&ids  this inquiry in the instant prtwediq. Article Tenth states; 1



Bergonzi  is bringhg  an actim to  enforce a claim for advancement  4f

Read in cantext,  the  plain language of Rite Aid’s chmter  bars a mmW*

standards of conduct that m&c  irkmnification  pemCssibIe  under  D&m&

law.” Rite Aid may not unih@raUy  mcind  its agreement not to assc;ct! a

conduct defense in  m advancement proceeding.”  Rite  Aid could hape

easily draft& this provision diffkmntly,  but it did not and mwt  now main&

adjudicatim The conh-ove~sy  regarding Befgd’s right  to hdmnificati

%as nut yet mahtred  to a point  where judicial action is appropriatc”‘6  *

dismissal is withut prejudice to asseftim  of the fmmtcmlaim  at a later  c+e



1 policy dcttxmbation by the General Assembly  that the Court of Chancky
i
I shauld  bc receptive to and accord expedhd  treamti to claims for

advancement of exjxzx%s raised by putatk corpwate  indcmnitees.“”  R+
I

Aid has presented no fads or taw that would call this policy into quest&~

Therefore, Bergonzi’s  motion  for expedited prtxxdiis  is granted. Counsel,

should confer regarding  a schedule that will lxin.g  this matter to a prompt

fiil hearing.

IT IS SO ORDERED.

.


